Working Group Recommendations

1. Use the 2006 and/or 2008 elections as a laboratory by employing observers.
At the working group meeting, there was much discussion about using observers
to collect data regarding fraud and intimidation at the polls in the upcoming
elections. Mr. Ginsberg recommended using representatives of both parties for
the task. Mr. Bauer and others objected to this, believing that using partisans as
observers would be unworkable and would not be credible to the public.

There was even greater concern about the difficulties in getting access to poll sites
for the purposes of observation. Most states strictly limit who can be in the
polling place. In addition, there are already so many groups doing observation
and monitoring at the polls, administrators might object. There was further
concern that observers would introduce a variable into the process that would
impact the outcome. The very fact that observers were present would influence
behavior and skew the results.

Moreover, it was pointed out, many of the problems we see now with respect to
fraud and intimidation does not take place at the polling place, e.g. absentee ballot
fraud and deceptive practices. Poll site monitoring would not capture this
activity. Moreover, with increased use of early voting, poll site monitoring might
have to go on for weeks to be effective, which would require tremendous
resources.

Mr. Weinberg suggested using observers in the way they are utilized in
international elections. Such observers come into a jurisdiction prior to the
election, and use standardized forms at the polling sites to collect data.

2. Do astudy on absentee ballot fraud. The working group agreed that since
absentee ballot fraud is the main form of fraud occurring, and is a practice that is
great expanding throughout the country, it would make sense to do a stand-alone
study of absentee ballot fraud. Such a study would be facilitated by the fact that
there already is a great deal of information on how, when, where and why such
practices are carried out based on cases successfully prosecuted. Researchers
could look at actual cases to see how absentee ballot fraud schemes are conducted
in an effort to provide recommendations on more effective measures for
preventing them.

3. Use risk analysis methodology to study fraud.* Working group members were
supportive of one of the methodologies recommended for studying this issue, risk
analysis. As Mr. Bauer put it, based on the assumption that people act rationally,
do an examination of what types of fraud people are most likely to commit, given
the relative costs and benefits. In that way, researchers can rank the types of
fraud that are the easiest to commit at the least cost with the greatest effect, from

! See Appendix C, and section on methodology



most to least likely to occur. This might prove a more practical way of measuring
the problems than trying to actually get a number of acts of fraud and/or
intimidation occurring. Mr. Greenbaum added that one would want to examine
what conditions surrounding an election would be most likely to lead to an
increase in fraud. Mr. Rokita objected based on his belief that the passions of
partisanship lead people to not act rationally in an election.

Conduct research using a methodology of database comparison. Picking up
on a suggestion made by Spencer Overton and explained in the suggested
methodology section, Mr. Hearne recommended studying the issue using
statistical database matching. Researchers should compare the voter roll and the
list of people who actually voted to see if there are “dead” and felon voters.
Because of the inconsistent quality of the databases, however, a political scientist
would need to work in an appropriate margin of error when using such a
methodology.

Conduct a study of deceptive practices. The working group discussed the
increasing use of deceptive practices, such as flyers with false and/or intimidating
information, to suppress voter participation. A number of groups, including the
Department of Justice, the EAC, and organizations such as the Lawyers
Committee for Civil Rights, keep phone logs regarding complaints of such
practices, which may be available for review and analysis. This is also an area in
which there is often tangible evidence, such as copies of the flyers and postcards
themselves. All of this information should be reviewed and analyzed to see how
such practices are being conducted and what can be done about them.

Study use of HAVA’s administrative complaint procedure to see if it can be
used to measure some forms of fraud and intimidation. The EAC should
study the extent to which states are actually utilizing the administrative complaint
procedure mandated by HAVA. In addition, the EAC should study whether data
collected through the administrative complaint procedure can be used as another
source of information for measuring fraud and intimidation.

Examine the use of special election courts. Given that many state and local
judges are elected, it may be worth exploring whether special election courts that
are running before, during and after election day would be an effective means of
disposing with complaints and violations in an expeditious manner. Pennsylvania
employs such a system, and the EAC should consider investigating how well it is
working to deal with fraud and intimidation problems.



